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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit! 


No. 13,352 


VASILIKY C. ROUMEL, 

Appellant, 

v. 

NORMAN BERNSTEIN, ET AL. , I 

Appellees. 

i 

i 

_ l 

j 

i 

APPEAL FROM THE UNITED STATES D IS T RIC T | C OU RT 
FOR THE DISTRICT OF COLUMBIA j 

_ i 

j 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 


I 

The jurisdiction of this Court is invoked under jritle 28, U. S. Code, 


Section 1291. 


STATEMENT OF THE CASE 


This suit was an action brought by the plaintiff against the defendants, 
Norman Bernstein, Leo M. Bernstein, Nathan Wechsler, Harry Nelson and 
Sarah Nelson, who together owned all of the capital stock of a corporation 
known as North Quinn Corporation. Plaintiff agreed jto purchase three (3) 

i 

apartment buildings and the land surrounding them for the sum of 
$163, 500. 00, but was requested by the defendants to Accomplish this 
purpose by purchasing the stock of the said corporation which was the 
title holder of record. Defendants agreed to dissolve the corporation 

i 

i 

immediately thereafter at their own cost and expense!. In order to induce 
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plaintiff to purchase the property the defendants falsely represented the 
annual expense figures for the operation and maintenance of the apart¬ 
ment buildings; defendants also concealed the need for repairs by per¬ 
mitting inspection of the resident manager’s apartment only and refusing 
inspection of any other apartments for the stated reason that such inspec¬ 
tion would be detrimental to defendants’ interests if the contemplated sale 
did not materialize; defendants represented that all the apartments were 
in the same condition as the resident manager’s apartment; defendants 
also agreed to continue certain alterations and improvements then under 
way. Plaintiff relied upon the representations to her damage. Defendants 
duly filed their joint Answer and the case was calendared. A deposition 
of plaintiff was subsequently taken by counsel for the defendants. During 
pretrial proceedings an oral motion for dismissal was made on behalf of 
the defendants based on the deposition, pertinent portions of which are 
printed in the Joint Appendix. This motion was granted in a memorandum 
opinion (fully set out in the Joint Appendix) and an Order signed on March 
9, 1956 dismissing the Amended Complaint with prejudice. Notice of Ap¬ 
peal was filed on behalf of plaintiff on April 4, 1956. 

ISSUES INVOLVED 

(a) Did the lower court err in granting the motion to dismiss made 
at pretrial and based solely upon the deposition of plaintiff ? 

(b) Did a cause of action exist requiring a trial by the court and the 
factual questions to be determined by a jury ? 


3 


SUMMARY OF ARGUMENT 


The pretrial judge should not have granted a dismissal of the amend¬ 
ed complaint. Plaintiff is entitled to her day in court and if she was in 
fact damaged by the actions and representations of the defendants, it does 
not matter whether she retained the property or transferred it for the 
amount she paid or even gave it away. Furthermore,! even if it be found 
that no actual damage resulted from the acts complained of, the court 

i 

will presume the damage if the violation of plaintiffs! rights is proved. 

i 

i 

Plaintiff should be allowed to explain the answers given in her depo- 

I 

sition, should be allowed to make corrections if deeded necessary, per¬ 
mitted to amend her complaint, and to add other parties as plaintiffs if 

I 

justice so requires. 

i 

I 

I 

ARGUMENT j 

i 

i 

! 

Although the deposition of plaintiff was taken oiji September 22, 1954, 
no steps were taken by the defendants to request dismissal of the amended 

i 

i 

complaint. Even the pretrial statement of the defendants contains no men¬ 
tion of such a request. It was only during the pretrial proceedings that 

i 

counsel for the defendants for the first time orally applied for summary 

i 

judgment or certification of the case to the Municipal Court for the Dis¬ 
trict of Columbia. This request was based on the deposition of plaintiff. 

It should be noted that the pretrial judge decided to dismiss the complaint 

because the case in his opinion was one of injuria absque damno even 

i 

though no such motion was made. 

i 

The pretrial judge based his action on the deposition and referred 

i 

to certain of plaintiffs answers that she was not injured by the purchase 
and that she sold her property for the same price paid by her ( J. A. 8, 

I 

11-13). On the other hand, however, plaintiff testified throughout the 

j 

deposition that the defendants had for their own personal reasons insisted 
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on transferring the corporate stock rather than selling the property itself, 
had agreed to dissolve the corporation at their own expense immediately 
thereafter and had agreed to arrange for title to be conveyed to plaintiffs 
sons (J. A. 6-9, 11-13). It seems only fair and just that plaintiff be al¬ 
lowed to explain her testimony at a trial of the issues. It is rather obvious 
from the contents of the deposition that she was confused and uncertain 
about the consideration paid by her sons and its method of payment. She 
kept insisting it was a family affair and the money was hers in any event. 
Certainly it is for a jury to evaluate her testimony and reach a conclusion. 

While rules 26 et seq. of the Federal Rules of Civil Procedure pro¬ 
vide for the use of depositions for discovery and evidence, such deposi¬ 
tions should not be abused in any manner. Even if it should be felt that 
plaintiff has done considerable harm to her cause, she should be permit¬ 
ted to present her evidence by other witnesses. In this case it happens 
that the plaintiff is foreign born, and while not completely illiterate, she 
must depend on others to keep her books and records. Her representatives 
in charge of such details should be given the opportunity to testify in her 
behalf. In addition to such witnesses there are others expected to be 
called for the purpose of proving plaintiffs cause of action. The pre¬ 
trial judge by dismissing the action has prejudged the entire case mere¬ 
ly on the testimony of plaintiff in a portion of her deposition. Certainly 
the trial judge would not entertain a motion for dismissal until the plain¬ 
tiffs entire case has been presented. 

As has been stated, the complaint was dismissed by the pretrial 
judge because in his opinion it was a case of injuria absque damno. How¬ 
ever, it is well-established law that if a legal right has been violated, 
the law will presume some damage or loss to have been sustained, even 
though the amount thereof may be nominal. ( Moeller v. Weston Trucking 
& F. Co ., 136 N. J. L. 643, 57 A. 2d 465.) Prima facie, at least, it is 
presumed that enough damages have been sustained to support a cause 
of action. (Hell v. Cornell, 193 Ore. 634, 240 P. 2d 231.) The fact that 
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the actual amount of damages is not measurable by an^ certain standard 

I 

is not fatal. ( Arando v. Higgins , 220 S. W. 2d 291.) And even though 
the damage is so nominal that the plaintiff actually can be shown to have 
benefited rather than suffered, the cause of action will stand. ( Beattie 
v. N. Y. , N.H. &H.R. Co., 84 Conn. 555, 80 A. 7051) 

- i 

i 

i 

Even if the pretrial judge concluded there was nb damage to plain¬ 
tiff, the legal presumption of damages should have cottipelled a trial of 

I 

the issues. If no monetary damage resulted from the legal wrong the 

! 

court or jury could properly award nominal damages, j A long time ago it 
was said, ”1 can very well understand that no action lies in a case where 
there is damnum absque injuria; that is, where there is a damage done 
without any wrong or violation of any right of the plaintiff. But I am not 

able to understand, how it can be correctly said, in a! legal sense, that 

I 

an action will not lie, even in case of a wrong or violation of a right, un¬ 
less it is followed by some perceptible damage, which can be established 

i 

as a matter of fact; in other words, that injuria sine damno is not action- 

i 

able ... On the contrary, from my earliest reading, I have considered 

it laid up among the very elements of the common lay, that, wherever 

l 

there is a wrong there is a remedy to redress it; . . |. and, if no other 

| 

damage is established the party injured is entitled to a verdict for nominal 
damages.” ( Webb v. Portland Mfg. Co. , Fed. Cas. No. 17,322, 3 Sumn. 
189, C. C., Me., 1838.) 

i 

In one of Cardozo’s celebrated opinions, concerning the absence of 

I 

proof in a claim against a hotel for refusal of hotel service to the plaintiff, 

i 

he said of nominal damages: ’It is no concern of ou^s that the controversy 

i 

at the root of this lawsuit may seem to be trivial. lihat fact supplies, in¬ 
deed, the greater reason why the jury should not havje been misled into 

j 

the belief that justice might therefore be denied to tlje suitor. To enforce 

I 

one's rights when they are violated is never a legal Wrong, and may often 
be a moral duty. It happens in many instances that jhe violation passes 
with no effort to redress it — sometimes from praiseworthy forebearance, 
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sometimes from weakness, sometimes from mere inertia. But the law, 
which creates a right, can certainly not concede that an insistence upon 
its enforcement is evidence of a wrong. A great jurist, Rudolf von Ihering, 
in his ’Struggle for Law’, ascribes the development of law itself to the 
persistence in human nature of the impulse to resent aggression, and main¬ 
tains the thesis that the individual owes the duty to himself and to society 
never to permit a legal right to be wantonly infringed. There has been 
criticism of Ihering’s view, due largely, it may be, to the failure to take 
note of the limitations that accompany it, but it has at least its germ of 
truth. The plaintiff chose to resist a wrong which, if it may seem trivial 
to some, must have seemed substantial to him; and his readiness to stand 
upon his rights should not have been proved to his disparagement. ” (Morn- 
ingstar v. Lafayette Hotel Co. , 211 N.Y. 465, 105 N.E. 656, 52 L. R. A., 
N.S., 740.) 

CONCLUSION 

It is respectfully submitted that the judgment of the lower court should 
be reversed. 

Respectfully submitted, 

IRWIN B. LIPMAN 

145 Kennedy Street, N. W. 

Washington 11, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 


R 1 


PLEADINGS AND DOCUMENTARY EVIDENCE 

i 

— 

i 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA! 

[Filed Feb. 4, 1954] j 

VASILIKY C. ROUMEL, * | 

3044 Davenport Street, N. W. . j 

Washington, D. C. * j 


Plaintiff 


Civil Action No. 3243-' 53 


vs 


I 

i 


NORMAN BERNSTEIN, 

LEO M. BERNSTEIN, 

1415 K Street, N.W. 

Washington, D. C. 

NATHAN WECHSLER, 

HARRY NELSON AND 
SARAH NELSON, 

1010 Vermont Ave., N. W. 
Washington, D. C. 

Defendants 


AMENDED COMPLAINT 

1. The parties are residents of the District ojf Columbia and the 
matter in Controversy exceeds the sum of Three Thousand Dollars 
($3, 000. 00), exclusive of interest and costs. 

I 

j 

2. That on or about the 7th day of May, 1951^ the parties hereto 

entered into an agreement whereby defendants sold and plaintiff purchased 

i 

aU the stock in the corporation known as North Quinn Corporation. 

3. That plaintiff purchased said stock at the instance and request 

I 

i 

of the defendants who represented that she could not become the owner of 

i 

real property including three (3) buildings situated at No. 1210, 1220 and 
1230 North Quinn Street, Arlington, Virginia, owned by said Corporation, 

I 

unless she purchased all the stock of said Corporation. 

4. That defendants well knew at the time of said purchase that plain - 

I 

tiff was interested merely in the purchase of the real estate, but defendants 


I 
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insisted upon the sale of the corporation for the reason that such arrange- 
R2 ment would be to the tax advantage of defendants. Defendants agreed 

to handle the dissolution of the corporation and to pay all the expenses 
thereof. 

5. That at the signing of the agreement specified in paragraph 2 
of this Complaint, and during the negotiations leading to the signing 
thereof, defendants represented the real estate taxes to be the sum of 
$1, 757. 00 per year; the cost of licenses to be $30. 00 per year; the cost 
of fuel to be $1, 382. 00 per year; electricity and gas $741. 00 per year; 
and the water tax $530. 00 per year. 

6. That after taking over control of said property, plaintiff found 
such representations to be false and that in fact the real estate taxes 
amounted to $1, 800. 70 per year; the licenses $41. 54 per year; fuel 

$1,409. 31 per year; electricity and gas $1, 862. 75 per year; and water 
tax $708. 66 per year. 

7. That as the result of said misrepresentations, plaintiff has been 
damaged to the extent of $1, 382. 96 per year and will continue to be dam¬ 
aged in that amount each year in the future. 

8. That as the result of said misrepresentations, the property sit¬ 
uated at 1210, 1220 and 1230 North Quinn Street, Arlington, Virginia, pur¬ 
chased, as aforesaid, by the plaintiff from the defendants is lower in value 
and has accordingly resulted in further damage to plaintiff. 

9. That defendants further misrepresented by concealing the need 
for immediate and necessary repairs and expenses and by promising to 
complete alterations and improvements then under way, to wit: formica 
tops for sinks, faucets and sprays for all the apartments. Defendants rep¬ 
resented that about half the job had been done and the rest would be com¬ 
pleted forthwith. Actually the entire job was not completed and the defen¬ 
dants have refused upon due demand to carry out their promises. That 
defendants had knowledge of a serious condition of termites and withheld 
such information from plaintiff. That defendants refused to permit plain¬ 
tiff to inspect the apartments in said buildings on the ground that all the 

r 3 apartments were rented and occupied and that the parties hereto 
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could not gain access thereto. That defendants further represented that they 
would make good anything found wrong with the property. That defendants 
were called upon to make good the items found wrong as herein described 

j 

and enumerated but refused to do so. 

10. That plaintiff relied upon the representations made by defen¬ 
dants and remains damaged to the extent of Seven Thousand Dollars 
($7, 000. 00). 

j 

11. That all of the foregoing statements, representations and prom- 

i 

ises of defendants were known to be false by them arid were made for the 
purpose of inducing plaintiff to purchase said real estate to her detriment. 

WHEREFORE plaintiff demands judgment agaihst the defendants in 
the sum of Twenty-Five Thousand Dollars ($25, 000.; 00), together with the 
costs of this suit. 

/s/ Irwin B. jLipman 

Attorney; for Plaintiff 
Kencord Building 
145 Kennedy St., N. W. 
Washington, D. C. 


Plaintiff demands trial by jury. 


/s/ Irwin B. Lipman 


(CERTIFICATE OF SERVICE) 


R4 [Filed June 3, 1954] 

ANSWER OF DEFENDANTS TO AMENDED COM¬ 
PLAINT 

First Defense 

1. The Amended Complaint fails to state a cause of action upon 
which relief can be granted. 

Second Defense 


1. The plaintiff is guilty of laches and cannot recover in this cause. 



Third Defense 


1. The Statute of Limitations is a defense to the complaint. 

Fourth Defense 

1. Defendants rely on the defense of equitable estoppel. 

Fifth Defense 

1. Defendants offered to rescind the contract and place the parties 
in status quo before settlement. Plaintiff refused and cannot claim dam¬ 
ages after such refusal. Defendants deny plaintiff has been damaged in 
any amount and hereby tender return of the cash paid and request recon¬ 
veyance of the stock. 

Sixth Defense 

1. Answering paragraphs 1 and 2, defendants admit the allegations 
contained therein. 

2. Answering paragraph 3, defendants admit plaintiff purchased the 
stock involved herein and deny the remaining allegations of said paragraph. 

3. Answering paragraph 4, defendants admit sale of the stock in¬ 
volved herein but deny the remaining allegations of said paragraph. 

4. Answering paragraphs 5 and 6, defendants deny making any 

R5 false representations to plaintiff and state that the sale of the stock 

was handled by brokers representing plaintiff and defendants. Defendants 
further aver that all statements made by defendants were correct and 
honest; that the correctness of any statements made was open to check or 
inspection on the part of plaintiff. That at no time did plaintiff ever rely 
on any statements made by defendants to her detriment. That defendants 
did not conceal any of the facts or figures from plaintiff and at no time 
made any deliberate, false representations with intent to deceive the plain¬ 
tiff. 

5. Answering paragraph 7, defendants deny any misrepresentation 
and deny any damage to plaintiff. Defendants aver that they offered both 
before and after settlement to rescind the sale and return plaintiffs money 
upon reconveyance but plaintiff refused because the stock was worth con¬ 
siderably more than plaintiff paid for it. Defendants further aver that the 
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plaintiff had no legal right to rely on any representations; that in fact 
plaintiff did not so rely. Defendants rely on the doctrine of caveat 
emptor. j 

i 

i 

j 

6. Answering paragraphs 9 and 10, defendants deny each and every 

! 

allegation in said paragraphs. Defendants aver that plaintiff carefully 

i 

inspected the property before purchasing the stock; that in fact plaintiff 

! 

i 

was purchasing the stock to gain control of the real estate and suffered 
no damage as a result thereof. 


7. Answering paragraph 11, defendants deny each and every alle- 

i 

gation thereof. 

Seventh Defense ! 

■ . i 

i 

I 

Defendants renew in this answer the motion to dismiss the complaint. 

I 

The allegations of refusal to grant permission to insect is denied. The 

property has been open to plaintiff for inspection at aill times. 

j 

FRIEDLANDPR & MELROD 

i 

By /s/ Leopard S. Melrod 

Copy of the foregoing answer mailed this 24th day of May, 1954 

| 

to Irwin B. Lipman, attorney for plaintiff, 145 Kennedy St., N. W. 

I 

i 

FRIEDLANpER & MELROD 

j 

By /s/ Leonard S. Melrod 


i 

i 


i 

i 

i 

j 

i 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed Sep 30, 1954] 

1 Washington, D. C. 

Wednesday, September 22, 1954. 

Deposition of VASILIKY C. ROUMEL, the plaintiff in the above-en¬ 
titled cause, called for examination by counsel for the defendants, pursuant 
to stipulation of counsel, at the law offices of Friedlander & Melrod, Suite 
501-502, 1701 K Street, N. W., Washington, D. C., before Joseph J. 
Pastore, a notary public in and for the District of Columbia, beginning at 
3:40 o'clock p. m., when were present on behalf of the respective parties: 
IRWIN B. LIPMAN, ESQ., for the plaintiff. 

FRIEDLANDER & MELROD, 

By LEONARD S. MELROD, ESQ., for the defendants. 

PROCEEDINGS 

Thereupon VASILIKY C. ROUMEL, 

the plaintiff, was called for examination by counsel for the defendants, 

2 and after having been sworn by the notary was examined and testified 
as follows: 

EXAMINATION BY COUNSEL FOR DEFENDANTS 
BY MR. MELROD: 

Q. Did you buy the stock of the North Quinn Street Corporation, 
which owned the buildings at 1210, 1220 and 1230 North Quinn Street, Ar¬ 
lington, Virginia? A. Yes. 

Q. Do you own that stock? A. I don T t own it. I turn it over to my 
children. 

Q. You bought the stock and then turned it over to your children ? 

A. Yes. 

Q. When did you do that after you purchased it — how soon after ? 

A. Soon after. They told me they take care of everything, because I ob¬ 
jected to buy the building that way. I didn't know what the corporation would 
mean. I didn't want to get involved with any mixed proposition. So he said, 
T, What are you worrying about? We will take care of it. ” 

I says, "Will it cost me anything?" He said, "No, it won't cost you 
and we will clear it up everything." I said, I don't know. I don't want 
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to be mixed in on a corporation. ” He says, "We will jake care of that. " 

And, of course, Mr. Bernstein was the one to tell me that, and I have faith. 
Q. Mr. Norman Bernstein? A. Mr. Norman Bernstein. 

Q. He told you not to be concerned about the fact that you were buying 
corporate stock — A. Yes. 

Q. — rather than buying the buildings? A. Because he dissolving 
right away. Yes. 

i 

Q. You bought the stock of this corporation. that right? A. I 

didn't buy it. They did it that way. They want it, so l considered it all 

i 

right. 

Q. I understand. Mr. Bernstein only wanted tb sell you stock. Isn't 

j 

that right? A. I don't understand. 

Q. I say, he wanted to sell youlhe stock of the!corporation. A. Yes, 

I 

and I objected, because I didn't know what stock means. I want buildings. 

I don't want no stocks. j 

i 

Q. I understand that. You wanted the real esthte. But he told you 

i 

in order to acquire the real estate you had to buy the| stock of the corpora¬ 
tion which owned the real estate ? A. Yes, he told Ime the last moment, 

I 

yes. 

i 

Q. You then bought the stock. Is that right? ! A. Yes. 

Q. And was the stock transferred to you? A^ He transferred it to 

i 

me and right away he'll fix up to transfer to my children. 

j 

MR. MELROD: This is off the record. 

i 

(Discussion off the record.) 

BY MR. MELROD: j 

Q. After you took the stock in your name you say you then trans¬ 
ferred that stock to your children? A. I didn't sajf. We say all that 

i 

in the beginning. 

Q. You said that before you even purchased the stock? A. Yes. 

I 

Q. That you were going to transfer it to your children? A. Yes. 

i 

I told him. 

i 

Q. Then did you transfer it to your children? A. He did it, not 


me. 


Q. He did it for you? A. He did it, not me. 

Q. And to which children did he transfer the stock? A. Theodore 

and Aristotle. 

Q. And their last names are both ’’Roundel” ? A. Theodore and 
Aristotle Roumel. 

Q. So they are the owners of the stock of this corporation? A. Not 
stock, the buildings. They dissolved the corporation right there. 

Q. They immediately dissolved the corporation? A.. Certainly 
they did. 

Q. And then took title in their names ? A. That was understood. 

Q. So at this time the title to the real estate is in the names of your 
two children? A. Right now. But I was the previous owner. I bought it. 

I did everything, all the work for the buildings. 

Q. I understand that, Mrs. Roumel. And you then dissolved the 

« 

corporation and then put the real estate in the names of your two children. 
A. Yes. You can look at the title and find that out. Don’t ask me every 
particular thing like that, because we supposed to fix it right there and be 
done. Tm not going to sit down and testify something that I can’t recall 
exactly how it happened, because he take care of everything, and he prom¬ 
ise he will, without any injury, without — I don’t want to buy the stock, 
but they did it for their own — 

Q. I understand. You haven’t been injured as a result of the pur¬ 
chase of that stock, have you? A. That’s right. 

Q. That’s right. A. I don’t think so. 

Q. When you transferred the ownership of the real estate from the 
corporation to your children, did they pay anything for it? A. Yes. 

Q. How much did they pay for it? A. I can’t recall. I got the 
papers. If you want me to make you a statement — 

Q. Did they pay the same price that you paid for it ? A. Yes. 

Q. So the corporation sold the real estate to your children at the 
same price that you purchased the stock for? A. Yes. 

Q. So that you personally got back the money that you put in from 
your children? A. I didn’t get it. 
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Q. Well, you agreed to sell it to them and getj it ? A. Listen, 

i 

there is no question about that. We didn't complain (anything like that, 
that we sit down and make a long story. All I want, j I want the property 
like I bought it. What's the difference ? That is myj money altogether 

j 

anyway. Where do they get the money ? 

I 

Q. Well, I don't know that, Mrs. Roumel, where they got the money. 

i 

It becomes important in this case why and how, but !we will come to that. 


Q. About how many times would you say you Jiad gotten property 
through Mr. Cohen? A. It's — let me see. Three with this one. 

i 

i 

Q. Were they apartment houses ? A. One apartment before and one 
shopping center. 

I 

Q. One shopping center ? A. Yes. . ! 

i 

Q. What was the approximate cost of the shopping center, for in- 

I 

stance ? A. Do I have to tell all my business ? 

Q. Just approximately. A. I don't — 

! 

Q. It becomes important in this case, Mrs. 'Roumel. A. It was 

I 

more than this one. 

I 

Q. It involved more money than this ? A. The first one, yes. 

Q. How about the other apartment house ? A. The apartment 
house was higher than this apartment I bought. 

i 

Q. And what about the shopping center ? A.j Approximately the 
same, I think. I think it was about the same price] 

Q. How many stores did it have? A. Seven or eight. One is 
double. That's the way I figure. I don't know. j 

Q. Where is it located ? A. Colonial Village Shopping Center. 

Q. In Virginia? A. Yes. ! 

j 

Q. And the apartment house — where is that located? A. 3217 
Connecticut. 

j 

Connecticut Avenue ? A. Yes. j 

Q. Now, have you bought other apartments or properties besides 
from Mr. Cohen? A. Yes. 

Q. About how many would you say? A. Oh, I can't recall now. 


10 

Q. Roughly. Give your best judgment. A. I don T t see — 

Q. It is important here because you are claiming, Mrs. Roumel, 
that people put something over on you, and I think it is important to know 
'whether you have had experience in dealing in real estate or not. A. Yes. 
10 Well, I bought — my husband bought that; I wasn T t down there. Mt. 

Pleasant. 14th, Mt. Pleasant, Newton, 17th, couple little ones. 

Q. Seventeen properties ? A. 17th Street, Isay. 

Q. About how many properties ? A. One apartment Newton Street. 
Including the lots ? We got some lots. 

Q. Yes, including the lots. A. Yes. Three different places, lots. 

I don’t know. One — some three and some five. And Newton Street, 30, 

32 units. Mt. Pleasant, 19 units. Was only 9. We cut them up and 
make them 19. 14th Street, store and apartment above. 2416 - 18th, and 
two on 17th Street, which we sold inside a year. I can’t recall, way back. 

Q. That is about in general -- A. About generally that I bought, that 
I recall. 

Q. You had had some experience in buying real estate ? A. Yes, 

I did. 

Q. And in buying apartment houses ? A. Yes, I did have some 

experiences, and I did trust some people that I like very much. 

* * * * * * * 

19 Q. And you went into one of the apartments ? A. Yes. Apartment 

1, 1220, the only one, and the lady was in, we knocked on the door and 
we went in and saw it, and really, truthfully, that was looking very nice. 

Q. And that was the only apartment that you went into ? A. The 
only apartment. And I brought that up to Mr. Bernstein. "How do I know 
what I buy ? To start with, I don’t want anything like that because I didn’t 
see the building. ” He says, ’’The only reason we didn’t show you the build¬ 
ing because quietly, it have to be so quietly. ” ’’Otherwise, ” I says, ”how 
do I know how the others look?” He says, ’’Every one look the same. 

Every one look the same. The only thing was fixed, recently they put the 
driveway and they put the nursery, the trees. The man that done the thing, 
the man hasn’t finished the formica tops, sinks and sprays in the kitchens, 
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which is five or six, but they got the contract and the^ are going to finish. ” 
But when we went down to close the deal, he says he is not going to finish, 

i 

to my surprise, the porcelain; they were not going to fix them because they 
don’t need it. 

i 

Q. This was before you settled? A. This was before we make the 
papers out. 

Q. Before you signed the contract ? A. Yes. He back out on five 

or six. That was the last. He back out. Then I thought this way, as long 

i 

as we have everything else, he stand back of the five or six things, I don’t 
mind, I forget about it. ! 

i 

Q. So you decided to go ahead and sign the contract? A. Yes. 


47 Q. Is the property still in the name of your twp children? A. Yes. 

i 

Q. How have they been paying you for the property, Mrs. Roumel? 
A. The children? j 

Q. Yes. How much a month and so forth? What payment plan do 
you have ? A. I don’t know. I don’t hold the books, j My husband is in 

48 charge. 

Q. Your records would show how they are paying you for it? A. 
Yes. ! 

Q. Do they pay you on a monthly basis or yeaijly, or how? A. I 
can’t recaU that. 

Q. You know how you are getting your money j)ack, don’t you? A. 

If you want me to find out, I can find out and let you know. I can’t tell you 

| 

right off. 


Q. But they are paying so much — A. When it’s in the family, you 

I 

don’t ask those questions. 

I 

Q. But they are paying you so much a year toward what they owe you 

i 

on the property? A. Yes. 

Q. And they are paying you the same price that you paid for the prop- 

I 

erty? A. Absolutely. i 

MR. ME LROD: That is all. 


I 
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EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. LIPMAN: 

Q. Mrs. Roumel, I am very much interested in this particular phase 
of the case: When you agreed to purchase the property, did you tell Mr. 

49 Bernstein that you wanted that property to be in the names of your 
children? A. I don’t think I mentioned it, I tell you the truth. 

Q. Well, did he agree to take care of all the papers and all the 
transactions concerning the title to the property? A. I can’t recall on 
account he mix me up with incorporation. 

Q. But at the time that the stock was turned over to you was your 
stock then turned over to your children as part of the same transaction ? 

A. Well, we can find that out if you want to know for sure. I can’t recall, 

I tell you. 

Q. Actually, then — 

MR. MELROD: Don’t lead her, Mr. Lipman. 

BY MR. LIPMAN: 

Q. Actually, when you turned the property over to your children, 
did you do that with the intention of getting paid for it by them, or did you 
simply want to take the property in their names ? A. To pay me, I think. 

I did it to pay me. 

Q. You are not sure about that? A. No. 

MR. MELROD: Don’t lead her, Mr. Lipman. 

THE WITNESS: Wait a minute. He don’t lead me. I beg your par- 

50 don. 

MR. MELROD: You have answered it. 

BY MR. LIPMAN: 

Q. What I am trying to find out is, do you know for a fact today that 
you turned that property over to your children for the same price you paid 
for it after this transaction was completed, or don’t you know? A. I 
know, yes. I did. 

Q. You are sure you know about that? A. Yes. 

Q. Then can you tell us about it? A. What do you want me to tell 

you. 


51 
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i 

MR. MELROD: She has already answered that, Mr. Lipman. 

j 

MR. LIPMAN: I realize she has answered your; questions, Mr. 

i 

Melrod, but I am also anxious to find out what actually took place at that 
time. 

i 

Of course, you and I both realize she has a right to take property 
in the names of other people if she wants to. 

I 

MR. MELROD: Let's not make a speech, Mr. 'Lipman, or give 

l 

her any suggestions as to what to say. She has answered the question. 

If you have any specific question, ask her the question. And I object to 
your making any statements about what she did when phe has already told 
us what she did with this property. 

i 

MR. LIPMAN: I am simply trying to find out exactly what happened 

i 

at that time. I think it is important for the case. 

MR. MELROD: It certainly is, and she has told us. 

MR. LIPMAN: I am not too sure that she made it very clear. 

THE WITNESS: I did tell you, Yes. I 

MR. LIPMAN: I am not too sure she understands it herself at this 

i 

point. 


MR. MELROD: I think she knows quite a bit about it, Mr. Lipman, 
perhaps more than you and I do. 

* * * * * j * * 

i 

BY MR. LIPMAN: I 


i 

Q. Now, you also testified that you were toldjon the day of settle¬ 
ment that there were five or six sinks that were still without formica tops 

i 

and that they were not inclined to complete that particular job. 

i 

A. They told me they not going to do it, to my surprise, because they 
promise they will. 

i 

Q. Then, I understand also, that you agreed to waive any rights 
as to those five or six sinks. A. Yes. 

i 

Q. You agreed to take the property. A. Yes^ I agree, after every- 

I 

thing was settled. 

* * * * * j * * 
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BY MR. MELROD: 


Q. Mrs. Roumel, this property was represented to you as having a 
$25, 200-a-year monthly income. Is that right? A. Yes. 

Q. When it was shown to you. Or an average rental of thirty units 
at $70 a month, or $2100 a month, or $25, 200 a year. Is that right? 

A. Yes. 

Q. Since that time you have actually gotten an income, have you 
not, in excess of that amount for those apartments ? A. A little bit, 
but we stood a lot of repairs there. 

Q. About what has been your yearly income since you have taken 
it over? A. Well, the same thing for some time, and then about a year 
or two later I think we raised up $72. 50 and then $77. 50 for a short time. 

Q. How long have you had them at $77. 50? A. I don T t know. I 
can’t recall. 

Q. Well, roughly. A. Not even a year, I don’t think. 

Q. About a year ? A. I don’t think. 

Q. When was it after you took it over that you raised the rents from 

$70 to $72. 50 ? A. About a year later perhaps. 

Q. And then a year after that you raised them to $77. 50 ? A. Yes. 

Q. And that is the way they have been up to the present time ? 

A. Yes. We reduce them already now. Last week we advertise for $70. 
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MEMORANDUM OPINION 

At pre-trial proceedings, defendants moved to cjismiss this action 

i 

on the grounds that plaintiffs sworn testimony as recorded in her depo¬ 
sition dated September 22, 1954 did not allege, claim or show any dam¬ 
age as a result of the transaction which is the basis o^ her complaint. The 
plaintiff complains in her complaint concerning a transaction wherein she 
purchased from the defendants three apartment buildings, together with 

the stock in a corporation in whose name title to the property was held. 

! 

The plaintiff testified that she was not injured as a result of the 
purchase of the stock (page 6 of deposition). She testified that she sold, 
or is selling, the three apartment buildings to her children and that her 
children paid her the same price for the real estate tjiat she paid for it 
(page 6). Again on the same page of the deposition, she testified that the 
corporation sold the real estate to her children at the same price for which 
she purchased. ' 

i 

Apparently some discrepancies between the plaintiffs understanding 
of the condition of the property and its actual condition arose prior to the 

i 

settlement date, but the plaintiff testified that the defendant Norman Bern¬ 
stein ’’backed out” on 5 or 6 aspects of the negotiatioji agreements, but 

that, ”as long we have everything else, I forget it — so went ahead 

I 

and signed. ” It appears obvious from this testimony that the plaintiff 
waived these discrepancies and signed the settlement, 1 agreement. 

At pages 48 and 50 of the plaintiffs testimony, jthe plaintiff again 

i 

testified that her children are paying her the same ptice for the property 
that she paid for it. The complaint does not indicate that the property was 

I 

bought for resale purposes nor is any allegation madb that the plaintiff 
lost contemplated profit from the resale of the property. It appears, there- 

l 

fore, that the plaintiff bought the property at a contract price and that short - 

i 

ly thereafter she sold the property to her children a^ the same price that 

! 

she paid for it. If there were some factors in the transaction between 
plaintiff and defendants which were the basis of somq misunderstanding, 

i 

it would appear, nevertheless, that the case is one of injuria absque damno 


16 


and that the plaintiff has not set forth a case against the defendants. 

The defendants’ motion to dismiss will be granted. Counsel will 
present a proper order. 

/s/ EDWARD A. TAMM 
JUDGE 

Dated Feb. 23, 1956 


R12 [Filed Mar. 9, 1956] 

ORDER 

Upon consideration of defendants’ motion made at pre-trial proceed¬ 
ings herein, to dismiss this Action, and upon consideration of memoranda 
filed by defendants in support thereof, and by plaintiff in opposition there¬ 
to, it is by the court this 9th day of March, 1956 

ORDERED That defendants’ Motion be, and it is hereby, granted, 
and that the Amended Complaint be, and it is hereby, dismissed with 
prejudice. 

/s/ EDWARD A. TAMM 
JUDGE 

(CERTIFICATE OF SERVICE) 


R13 [ Filed April 4, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 4th day of April, 1956, that Vasiliky C. 
Roumel, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on the 
9th day of March, 1956 in favor of Defendants against said Plaintiff. 

/s/ Irwin B. Lipman 
Attorney for Plaintiff 

Mail copy to L. S. Melrod, 

Friedlander & Melrod, 1701 KSt., N. W. 
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APPELLEES’ STATEMENT 
OF QUESTIONS PRESENTED 


Whether the Court properly granted defendants’ mo¬ 
tion for summary judgment based on plaintiff’s testimony 
in deposition that she had sustained no injury ks a result 

i 

of alleged fraud, having resold property priori to filing suit 
at the same price she paid for it, and sustained no other 

j 

injury, where plaintiff never sought to correct or explain 
testimony and never indicated to the Court what evidence 

she had which would raise a genuine issue of iact as to 

j 

question of damage. 

i 

| 

i 

i 

I 

i 

i 

- i 

i 

I 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit! 

i 

i 

— 

No. 13,352 : 


VASILIKY C. ROUMEL, 


Appellant, 




NORMAN BERNSTEIN, ET AL. j 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 

j 

FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

| 

On May 7, 1951 the parties herein entered into a contract for the 

i 

purchase of all of the outstanding capital stock of a Corporation known as 

i 

North Quinn, Inc. The corporation was the owner o£ certain improved 
real property in Arlington County, Virginia (cf. Amended Complaint, 
paragraphs 2 and 3, J. App. 1). Plaintiff filed this action on July 16, 

I 

1953. Appellant's amended complaint, filed February 4, 1954, sounds 

i 

in tort and claims damages for fraud and misrepresentations of appellees 

l 

alleged to have been made by them in connection with the aforementioned 
contract. 

i 

i 

On September 22, 1954, appellees took appellant's deposition on 
oral examination in accordance with the Federal Rifles of Civil Proce- 

i 

dure. At the deposition, appellant testified that the* corporation was 


i 



2 


dissolved at the time of her purchase, and title to the real estate owned 
by the corporation was taken in the name of her two children, Theodore 
and Aristotle Roumel (J. App. 8); that she had not been injured as a re¬ 
sult of the purchase of the stock, that when ownership of the real estate 
was transferred from the corporation to her children, they paid her for 
it at the same price at which she purchased (J. App. 8). 

Appellant further testified (J. App. 9, 10) to the effect that she 
had purchased other parcels of real estate, viz, an apartment, a shop¬ 
ping center and some other unimproved lots, and that she had experi¬ 
ence in buying real estate. 

Appellant further testified (J. App. 11) that the property in ques¬ 
tion was still in the names of her two children, and that they were paying 
her yearly toward what they owed her on the property, and that they were 
paying her the same price she paid for it. She further confirmed this 
testimony in response to questions put to her by her own counsel to the 
effect that she was sure she knew that her children were paying her the 
same price she paid for the property (J. App. 12). 

When the case came on for pre-trial hearing in the Court below, 
defendants orally moved for summary judgment or in the alternative 
for certification of the case to the Municipal Court on the ground that in 
appellant’s deposition she did not allege, claim or show any damage as 
a result of the transaction which was the basis of her complaint. 

This motion was granted by the pre-trial judge in a memorandum 
opinion dated February 24, 1956 and the amended complaint was dis¬ 
missed by order of the Court dated March 9, 1956 (J. App. 15, 16). 
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i 

I 

SUMMARY OF ARGUMENT 

j 

i 

j 

(A) Appellant has totally failed to disclose what evidence she would 
present at a trial of the issues herein, so as to establish to the satisfac¬ 
tion of the Court below that there was a genuine issue of fact as to the 

i 

i 

question of whether or not she sustained any injury op damage as a result 
of the transaction complained of. Absent the profferl of such evidence, 
the Court below was justified in accepting her sworn testimony in her 
deposition as establishing that there was no genuine issue of fact on 

this question and that she had, in fact, sustained no damage. 

i 

(B) Damage or injury is an essential element bf the action of de- 

! 

ceit and absent the proper allegation and proof of suqh damage or injury, 
the appellant fails to state a claim upon which relief can be granted. 
Appellants argument that there is a legal presumption of damages under 
the alleged facts of this case is plainly incorrect. Since appellant had 

disposed of the property in question at the same price she paid for it, 

| 

before the bringing of this action, she has sustained!no injury as a re¬ 
sult of the alleged misrepresentations, and therefore has no cause of 
action. 

i 

j 

ARGUMENT 

i 

! 

Appellant’s deposition establishes that she sustained 
no damage and absent showing of evidence to explain 
or contradict it, deposition justified award of bummary 
judgment. 

i 

I 

(A) Appellant’s deposition on oral examination was taken on Sep- 

i 

tember 22, 1954. When the case was called for pre-trial hearing, ap¬ 
pellees orally moved for summary judgment, or in the alternative for 
certification of the cause to the Municipal Court. This motion was set 
for argument and memoranda of points and authorities were submitted 

I 

by both sides. After full oral argument, the pre-trial Judge took the case 
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under advisement and rendered his decision in a memorandum opinion, 
granting appellees’ motion. Appellant argues on page 4 of her brief that 
she should ”be allowed to explain her testimony at a trial of the issues, ” 
that ’’her representatives in charge of such details (appellant’s books and 
records) should be given the opportunity to testify in her behalf, ” and that 
”in addition to such witnesses there are others expected to be called for 
the purpose of proving plaintiff’s cause of action. ” Appellant states that 
the action of the Court below was a pre-judgment of the entire case 
’’merely on the testimony of plaintiff in a portion of her deposition. ” 

The first answer to this argument is that plaintiff’s deposition es¬ 
tablishes beyond legitimate doubt the fundamental points that after her pur¬ 
chase of the stock in question, the corporation was dissolved, title to the 
property owned by the corporation was transferred to appellant’s two 
children, Theodore and Aristotle, and that they agred to pay and were pac¬ 
ing her the same price which she paid for it. 

The following are the pertinent excerpts from appellant’s testimony: 

’’Q. And to which children did he transfer the stock? A. Theo¬ 
dore and Aristotle. 

”Q. And their last names are both ’Roumel’? A. Theodore and 
Aristotle Roumel. 

”Q. So they are the owners of the stock of this corporation? A. Not 
stock, the buildings. They dissolved the corporation right 
there. 

”Q. They immediately dissolved the corporation? A. Certainly 
they did. 

”Q. And then took title in their names? A. That was understood. ” 
(J. App. 8) 

****** 

”Q. I understand. You haven’t been injured as a result of the pur¬ 
chase of that stock, have you? A. That’s right. 

”Q. That’s right. A. I don’t think so. 

”Q. When you transferred the ownership of the real estate from the 
corporation to your children, did they pay anything for it? 

A. Yes. 

”Q. How much did they pay for it? A. I can’t recall. I got the 
papers. If you want me to make you a statement -- 
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”Q. Did they pay the same price that you paid for it? A. Yes. 

”Q. So the corporation sold the real estate to!your children at 
the same price that you purchased the stock for? A. Yes. 
(J. App. 8) | 


♦ 


"Q. 

”Q. 

"Q. 

"Q. 

"Q. 

M Q. 


♦ 


* 


♦ 


i 

i* 


* 


Is the property still in the name of your two children? A. Yes. 

Have they been paying you for the property, Mrs. Roumel? 

A. The children? 


Yes. How much a month and so forth? What payment plan 
do you have? A. I don’t know. I don’t hold the books. My 
husband is in charge. j 

I 

i 

Your records would show how they are paying you for it? 

A. Yes. 

I 

i 

I 

Do they pay you on a monthly basis, or yearly, or how? 

A. I can’t recall that. 

j 

i 

You know how you are getting your money back, don’t you? 

A. If you want me to find out, I can find out and let you know. 
I can’t tell you right off. 


”Q. But they are paying so much — A. When it’s in the family, 
you don’t ask those questions. 



> 


But they are paying you so much a year toward what they owe 
you on the property? A. Yes. 


”Q. And they are paying you the same price that you paid for the 
property? A. Absolutely.” (J. App. 11) 

i 

I 

Labored cross-examination of appellant by her own counsel served 


only more convincingly to establish what she already disclosed on her di¬ 


rect examination. | 

"Q. Actually, when you turned the property over to your children, 
did you do that with the intention of getting paid for it by them, 
or did you simply want to take the property in their names? 

A. To pay me, I think. I did it to pay me. 


”Q. You are not sure about that? A. No. j 

♦ 4c 4c * j * 4c 



”Q. What I am trying to find out is, do you know for a fact today 
that you turned that property over to your children for the 
same price you paid for it after this transaction was com¬ 
pleted, or don’t you know? A. I know, yes. I did. 

”Q. You are sure you know about that? A. Yes.” (J. App. 12) 

It is respectfully submitted that the foregoing testimony reveals that 
appellant was emphatically certain in her own mind as to these points 
which are fundamental to the issue raised by this appeal. She was sure 
that after her purchase of the stock, the corporation was dissolved and 
title to its property was transferred to her sons and that they agreed to 
pay her the same price she had paid. 

Appellants own testimony (J. App. 9, 10) amply demonstrates that 
she had had considerable experience in a number of real estate transac¬ 
tions of considerable size. In the light of this background, it is difficult 
to infer that she could have been mistaken in the slightest as to these 
fundamental points. 

Notwithstanding appellant’s certainty on this point, and her identi¬ 
cal answers to repeated questions directed to these particular facts, ap¬ 
pellant now argues that she should have had the right to explain this testi¬ 
mony and the opportunity further to present her case by other witnesses. 

There is, however, nowhere in the record before this Court any 
indication of what other evidence appellant would have offered to alter the 
clear effect of the sworn testimony given in her deposition. She has named 
no witnesses who would testify that the circumstances were other than as 
she related them in her deposition. She has proffered no evidence what¬ 
soever to contradict or explain her clear testimony on this point. 

It should be noted that appellant’s deposition was taken on Septem¬ 
ber 22, 1954 and that this cause did not come on for pretrial until early 
in 1956. Appellant had the opportunity, therefore, for almost a year and 
a half from the time her deposition was taken to marshal the evidence 
necessary to sustain her claim in the face of the admissions contained in 
her deposition. To this day she has never presented to the Court an 
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indication of what that evidence would be. She has, jin other words, 

i 

failed to show the Court that there is any genuine issue as to the point 
on which this appeal is based, namely, whether she Sustained any injury 

i 

or damage as a result of the transaction complained of. Under these cir- 

i 

cumstances, then, it was clearly proper for the pretrial judge to base 
his decision on appellant’s deposition. 

! 

| 

That the burden was upon appellant in opposing appellees’ motion 
for summary judgment to establish by such a profferi of proof that there 
was a genuine issue of fact as to these issues, is the clear holding of 
numerous authorities on the question. 

In Surkin et al v . Charter is , 5th Cir., 197 F. 2d 77, 79, the Court 
held that 

! 

i 

’’although the burden is on the moving pat*ty to demonstrate 
clearly that there is no genuine issue of fact, the opposing 
party must sufficiently disclose what the evidence will be 
to show that there is a genuine issue of fact to be tried. 
Wilkinson v. Powell, 5th Cir. 149 F. 2^ 335; Christian¬ 
sen v. Gaines , 85 U. S. App. D. C. 15, 174 F. 2d 534. ” 

The reason for this rule is graphically demonstrated by the facts 
on which the Court’s decision was based in the leading case of Engl v. 
Aetna Life Insurance Company , 2d Cir., 139 F. 2d 469. This was a suit 
by plaintiff as the beneficiary of three policies of insurance upon the life 
of her husband. The defense contended that in applying for the insurance, 
the husband had misrepresented facts as to consultations he had had with 
physicians. It was established in depositions of twd physicians, taken by 
defendants, that the insured had consulted them, but the wife invoked her 
privilege as to the details of the consultations or th^ object thereof, and 
her counsel reserved the right in the deposition to cross-examine the 
physicians on their testimony at the time of trial. 

Defendants moved for summary judgment whiih was granted on the 
basis of the facts established in the deposition. 
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The Court said, at page 472 of 139 F. 2d that the history of the 

summary judgment procedure 

"shows that it is intended to permit ’a party to 
pierce the allegations of fact in the pleadings and 
to obtain relief by summary judgment where facts 
set forth in detail in affidavits, depositions, and 
admissions on file show that there are no genuine 
issues of fact to be tried. ’ 3 Moore’s Federal 
Practice, 3175.” 

. . in the present case, we have from the 
plaintiff not even a denial of the basic facts, but 
only in effect an assertion that at trial she may pro¬ 
duce further evidence, which she is now holding back, 
to controvert the legal deduction from the New York 
Statute and the decisions that the conceded misrepre¬ 
sentations of the application are material. If one 
may thus reserve one’s evidence, when faced with 
a motion for summary judgment there would be little 
opportunity "to pierce the allegations of fact in the 
pleadings or to determine that the issues formally 
raised were, in fact, sham or otherwise unsub¬ 
stantial. It is hard to see why a litigant could not 
then generally avail himself of this means of delaying 
presentation of his case until the trial. So easy a 
method of rendering useless the very valuable remedy 
of summary judgment is not suggested in any part of 
its history or in any one of the applicable decisions. ” 


These authorities stand for the proposition that a party may not, in 
the face of a motion for summary judgment based on affidavits, depositions 
or admissions tending to establish the contentions of his adversary, stand 
idly by without an indication of evidence which he can present which would 
raise a genuine issue asto those material facts, and then complain, on the 
granting of the motion for summary judgment that the Court has pre¬ 
judged his case and fa iled to accord him the opportunity of a trial on the 
merits. 

In Zampos v. U.S. Smelting, Refining and Mining Company, 10th 

Cir. 206 F. 2d 171, 174, it was held that 

"where the moving party presents affidavits, or depo¬ 
sitions, or both, which taken alone would entitle him 


9 


T 


to a directed verdict, if believed, and whjich the 
opposite party does not discredit as dishcfnest, it 
rests upon that party at least, to specify some op¬ 
posing evidence that he can induce which may 
reasonably change the result. Radio City Music 
Hall Corporation v. United States , 2nd Cir. 135 
F. 2d 715; Gifford v. Travelers Protective Associa¬ 
tion, 9th Cir. 153 F. 2d, 209.” j 

And this Court in Orvis v. Brickman, 90 U.S. App. D. C. 266, 196 F. 2d, 
762 has indicated that the District Court was well within the rule which 
provides that summary judgment may be entered if there is no genuine 

i 

issue of a material fact where that Court had granted! summary judgment 

i 

in favor of certain defendants based on their affidavits, and where, for a 

I 

period of two years between the filing of the action and the presentation 
of the Motion, plaintiff had made no effort to examine these defendants 

i 

i 

under the discovery rules. 

It is submitted, therefore, that the lower CouVt in nowise prejudged 

i 

appellants case, nor did it abuse its discretion in basing its judgment 

i 

on the deposition before it. For appellant, by her failure to proffer evi¬ 
dence explaining or contradicting her clear and empfiatic testimony as to 

i 

the fundamental points involved, left the pretrial coi^rt with no alternative 

i 

but to consider that the deposition accurately reflected the circumstances 

i 

pertaining thereto. 

I 

i 

I 

Since appellant has sustained no injury as a result of this 

transaction her claim lacks an essential element of a cause 

--- 

of action in deceit for fraud. 

. 

i 

i 

(B) "It is a fundamental principle of law that, with the 
exception of special cases recognized oijily in some 
jurisdictions, in order to secure relief on a basis 
of fraud, either at law or in equity, the person 
seeking redress must have been damaged, injured, 
or harmed, as a result of the asserted fraud, or, 
as the principle is often formulated, he must there¬ 
by have been misled to his hurt. " (23 ^m. Jur. 985, 

986, Fraud and Deceit, Section 172) 


I 

i 
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In the same work on page 771 of 23 Am. Jur., Section 20, it is stated 

”The ground of the tort action based on fraud, the 
action of deceit, is fraud and damage, and when 
both concur the action will lie. Moreover, both 
must concur to constitute actionable fraud, a com¬ 
mon statement of the rule being that neither fraud 
without damage, nor damage without fraud is suf¬ 
ficient to support an action”. 

This Court has held in Jackson and Sharp Company v. Fay , 20 App. 
D.C. 105, 112, that 

”to maintain an action of deceit, it must not only be made 
to appear that the plaintiff has been induced to take, or 
refrain from action by reason of the willful or reckless 
misrepresentations of a material fact, but also that 
through such action or omission, he has sustained some 
appreciable damage. Ming v. Woolfolk, 116 U. S. 599, 

603; Marshall v. Hubbard, 117 U.S. 415, Am. and Eng. 
Encyc. of Law (2d Ed.), page 137. ” 

Appellant’s argument therefore, on page 4 of her brief, in the last 
paragraph thereof, clearly misstates the law with respect to the essenti¬ 
ality of injury or damage as an element of the action of deceit. Appellant 
states ”it is well established law that if a legal right has been violated, 
the law will presume some damage or loss to have been sustained, even 
though the amount thereof may be nominal. ” Appellees have no argu¬ 
ment with the conclusions of the Courts in the cases cited by appellant 
in support of this proposition, but state that these conclusions are clearly 
inapposite to the rule of law involved in this case. 

The case of Arando v. Higgins, 220 S.W. 2d, 291 (page 5, ap¬ 
pellant’s brief) involved a claim for damages for, inter alia, impaired 
ability to work, in a personal injury suit. The Court held that the 
damages to which the plaintiff was entitled on this basis was a question 
for the jury, notwithstanding the fact that no evidence had been adduced 
at the trial as to the value of plaintiff’s domestic services. 
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I 

I 

i 

Beattie v. N.Y. , N. H. and H. R. Co., 84 Conp. 555, (p. 5 ap¬ 
pellant’s brief) was a suit by an executor for damages for breach of con¬ 
tract alleged to have been sustained by plaintiff’s testator. The proof at 
the trial showed that the testator would have suffered a loss if he had 

l 

i 

been required to perform the contract which, becausb of the breach, he 

i 

did not. The Court’s verdict was for the defendant. The Court of Ap¬ 
peals refused to reverse this judgment merely for the purpose of award¬ 
ing nominal damages, even though it held that the law implied damages 
in such a case. It should be noted that this was a contract action, and 

i 

not a claim sounding in tort, as is the case at bar, ^here the rule of 

i 

i 

damages is clearly different. 

I 

The case of Moeller v. Western Trucking and jF. Company, 136 
N. J. Law, 643, 57 A. 2d 465, (page 4, appellant’s brief) was a suit for 

I 

property damages to an automobile arising out of an accident. The Court 

l 

said that the law infers damage from an invasion of f legal right, but, in 

that ordinary negligence action, substantial, appreciable damage was not 

I 

an essential element of plaintiff’s cause of action, as it is in the case at 
bar. In Hall v. Cornett et al, 193 Ore. 634, 240 ?. 2d 231, (page 4, 
appellant’s brief) the plaintiff claimed damges for personal injuries 

i 

arising out of an automobile accident. The Court h^ld that damages are 
presumed from a violation of a right where the right is one which the law 

protects against an unintended invasion. Here again, damage was not an 

! 

i 

essential element of the cause of action. 

i 

I 

Finally, in Morningstar v. Lafayette Hotel Company, 211 N.Y. 465, 

i 

105 N. E. 656, (page 6, appellant’s brief) plaintilf sued for damages 

i 

for injury to his reputation as a result of being refused service in a hotel 

i 

dining room because he had not paid a part of his bill. There was no 
question at all in that case of a total lack of proof o^ damage, and no indi- 

I 

cation by the Court that the plaintiff was in any cas4 entitled to merely 
nominal or technical damages. The case is clearly! unrelated to the issues 

I 

in the case at bar. 
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Appellant’s deposition establishes conclusively that she has been 
made completely whole as a result of her transfer of the property in 
question to her two children and their payment to her of the same purchase 
price she paid for the property. This transfer and payment were accom¬ 
plished before the filing of this suit, so that at the filing hereof, appellant 
could not and cannot point to any injury she sustained as a result of her 
purchase of this property. 

As the pre-trial Judge pointed out in his Memorandum Opinion (J. 
App. 15), ’’The complaint does not indicate that the property was bought 
for resale purposes, nor is any allegation made that the plaintiff lost con¬ 
templated profit from the resale of the property. ” 

The measure of damages in cases of fraud, as firmly established by 
rule of law in this jurisdiction is the difference between the amount paid 
and the market value of the thing acquired. Federal-American National 
Bank and Trust Company of Washington, D. C. v. McReynolds, et al , 

62 App. D. C. 291, 67 F. 2d 251, Horning v. Ferguson, (D. C. Mun. App.) 
(1947), 52 A. 2d 116. This rule has been described as ’’the out-of-pocket 
rule” and the District of Columbia falls clearly within that class of juris¬ 
dictions which hold it to be the proper measure of damages and has been 
so classified by the annotators, (cf. 124 A. L. R. 52) 

In jurisdictions where the measure of damages for fraud inducing 
a sale is the difference between the actual value of the property and its 
value as represented, which is not the rule in the District of Columbia, 
it has been held that since plaintiff is entitled to the benefit of his bargain, 
he may secure redress, even though the property is worth what he paid 
for it, or even though he has subsequently disposed of it at the same price 
that he gave, or even at a profit; but in jurisdictions where the measure 
of damages in such cases is the difference between the actual value of 
the property and the price paid, it has been held that if the property is 
worth what plaintiff gave for it, he has suffered no damage, and there¬ 
fore cannot recover, as where the original cost of the property was 



falsely represented, but plaintiff paid no more than its actual value; and 

i 

a fortiori if plaintiff has resold the property at a profit he can recover 
nothing . 37 C. J.S. 295, Fraud, Section 41 (g) . Since the measure of 
damage rule pertaining in this jurisdiction is the latter, viz. the differ- 

i 

ence between the actual value of the property and thd price paid, it follows 

i 

that in the District of Columbia, where plaintiff has resold the property 

i 

at a profit, he can recover nothing. Similarly, where he has resold the 
property at the same price which he paid for it, he likewise has no basis 

i 

i 

for recovery. 

i 

In Jackson v. Collins, 39 Mich. 557, where there was a claim for 
damages for fraud inducing the purchase of a stock <^f goods, the Court 
said 


tt 


, . we do not think that in such a case, the plaintiff 
can recover beyond his actual damages avered. If he 
sells his goods profitably, he is not injured under such 
averment, although they are not worth, in fact, what 
he nevertheless succeeds in getting for them. And we 
think it was entirely competent to show under this 
declaration that in the disposition finally made of the 
goods, the damages were reduced or made good by an 
advantageous disposal. If he lost nothing, he had no 
cause of action on that theory , and if h^ lost less than 
he feared, his actual loss is all he can claim. " 

(Emphasis supplied.) 

I 

In Majestic Export Company, Inc, v. Katz ahd Greenfield, Inc . 

288 N. Y. S. 941, 248 App. Div. 205, the proof at trial of a claim for 
damages of fraud showed that the plaintiff had realized a net profit on the 

i 

transaction. It was held 

I 

"plaintiff therefor suffered no actual pecuniary 
damage, which is an essential element of an action 
for fraud. 


"Here the question with respect to damage is, not 
what the plaintiff might have gained if the representa¬ 
tion as to the property sold were true, but what it had 
lost by being deceived into making the purchase. Un¬ 
like a suit for breach of contract, the true measure of damage 


is indemnity for the actual pecuniary loss sustained 
as the direct result of the wrong. All elements of 
profit are excluded. The purpose of the action is 
to indemnify the party injured. " 

In Sigafus v . Porter , 179 U.S. 116, 21 S. Ct. 34, 45 L. Ed. 113, 
the Court, adhering to the doctrine of Smith v. Bolles, 132 U.S. 125, 

10 S. Ct. 39, 39 L. Ed. 279, held 

M upon the assumption that the property was not worth 
what the plaintiffs agreed to give for it, they were 
entitled to have --if the evidence sustained the alle¬ 
gation of false and fraudulent representations upon 
which they were entitled to rely, and upon which they 
in fact relied — a verdict and judgment representing 
in damages the difference between the real value of 
the property at the date of its sale to the plaintiffs 
and the price paid for it, with interest from that date, 
and, in addition, such outlays as were legitimately 
attributable to the defendants conduct, but not 
damages covering 'the expected fruits of an unrealized 
speculation'. If the plaintiffs were inveigled by the 
fraud of the defendant into purchasing this mining 
property, a judgment of the character just indicated 
would make them whole on account of the loss they 
sustained. More, they are not entitled to have at the 
hands of the law in this action. " (Emphasis supplied) 

It is respectfully submitted that appellant, bringing this action al¬ 
most two years after the date of the transaction complained of, and after 
she has disposed of the property for exactly what she paid for it, seeks 
to recover more than what would be required to make her whole if the 
facts she alleged in her complaint as to the quality and condition of the 
property were true. She has already recovered the purchase price she 
paid in her resale. To allow her now to recover, in addition, an alleged 
difference between the contract price and the alleged actual value, would 
be to give her a profit which, under the above authorities, the law clearly 
does not allow. 

It has, moreover, been specifically held, that according to the 
"out-of-pocket” loss rule, which is the measure of damages in this 
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jurisdiction there can be no recovery for a fraudulent misrepresentation 
of property sold, where the property acquired by the plaintiff was worth 
as much or mare than the amount he paid therefor, qr where the defrauded 
person disposes of or resells the property in questioh at a profit, regard¬ 
less of how much more it would have been wbrth if it had been as repre- 

i 

sented. 24 Am. Jur. 60 Fraud and Deceit, Section ^28, referring to 

j 

Smith v. Johnson (1929) 47 Idaho 468, 276 P. 320 and Rosen v. Lindsay 
(1907) 17 Manitoba L.R. 251. ! 

I 

i 

Therefore, where appellant has been completely indemnified and 

I 

has recouped any alleged loss sustained by reason of this transaction, 

i 

which fundamental fact is clearly established by her emphatic testimony 

I 

in her deposition, and where she has failed to apprise the Court of any 
evidence which she would offer on a trial of the issues which would ex- 

i 

i 

plain, contradict, or alter such testimony, there is no genuine issue 

i 

of fact as to this material and essential question, appellees were en¬ 
titled to judgment as a matter of law, and the decision of the Court 

j 

below, dismissing the complaint, was clearly correct. 


CONCLUSION 

I 

I 

For the foregoing reasons, it is respectfully Submitted that the 
judgment of the Court below should be affirmed. 

j 

Respectfully submitted, 

LEONARD S. MELROD 

JOSEPH y. GARTLAN", JR. 

1701 k Street, N.W. 
Washington 6, D. C. 

Attorneys for Appellees 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,352 


VASILIKY C. ROUMEL, 


Appellant 


NORMAN BERNSTEIN, ET AL, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COUf^T 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


GENERAL STATEMENT 


In essence, Appellees’ Brief stresses that the Appellant has failed 

to disclose the evidence to be produced at a trial of the issues; that there 

I 

is no genuine issue of a material fact; that Plaintiff’s! Deposition dis- 

i 

closes no damage or injury sustained as the result of! the alleged mis¬ 
representations on the part of the Defendants. Appellees’ Brief quotes 
portions of Plaintiff’s Deposition to show Appellant’s apparent admission 

I 

that she transferred the property to her children at the same price paid 
to the Defendants. 
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EVIDENCE TO BE PRESENTED AT TRIAL 

Plaintiffs Amended Complaint alleges the purchase of all the 
capital stock of a croporation owning real property in which she was 
interested; that the Defendants were fully aware that she was interested 
only in obtaining the real property and they agreed to dissolve the corp¬ 
oration promptly after the sale, handling all details and paying the ex¬ 
penses thereof; that the Defendants made certain definite false state¬ 
ments concerning the real estate taxes, licenses, fuel, utilities and 
water tax; that the Defendants concealed the need for immediate and 
necessary repairs by refusing to permit inspection of the apartments 
on the ground that they were rented and access could not be gained 
thereto; that the Defendants promised to complete certain alterations 
and improvements then underway; that the Defendants further repre¬ 
sented they would make good anything found wrong with the property 
but refused to do so on demand; that Plaintiff relied upon the represen¬ 
tations made by Defendants to her damage. The Defendants’ Answer 
denies the allegations of the Plaintiff’s Amended Complaint, sets up 
the defense of laches, the statute of limitations, equitable estoppel 
and offers rescission for the purpose of placing the parties in status 
quo. 

Appellant proposes to present evidence at a trial of the issues to 
prove the allegations of her Amended Complaint. Appellant intends to 
offer evidence that she was purchasing the real property for her children 
and that the Defendants were fully aware of her purpose; that the Defen¬ 
dants agreed to handle all of the details of settlement, including the 
dissolution of the corporation and transfer of the real property to the 
children. 

There are genuine issues of material facts to be tried and the 
Appellees have failed to come forward with any evidence to the contrary. 
The Plaintiff’s Amended Complaint states a good cause of action and has 
withstood two attempts by the Appellees to have it dismissed. 


PLAINTIFF 1 S DEPOSITION j 

i 

We come now to the Plaintiff’s Deposition upon|which the Pre- 

Trial Judge based his Order dismissing Plaintiff’s Ainended Complaint. 

i 

Appellees’ Brief quotes certain portions of the testimony in an attempt 
to prove that the Appellant suffered no damage as the result of the 
alleged misrepresentations. On the other hand, however, pages 6, 7, 
10 and 11 of the Deposition (fully set forth in the Joiiit Appendix to 

j 

Appellant’s Brief) contains, in part, the following testimony: 

i 

”Q. Did you buy the stock of the North Qiiinn 
Street Corporation, which owned the! 
buildings at 1210, 1220 and 1230 Noifth 
Quinn Street, Arlington, Virginia? 

A. Yes. 

”Q. Do you own that stock? A. I don’t 6wn it. 

I turn it over to my children. I 

i 

; 

”Q. You bought the stock and then turned it 
over to your children? A. Yes. 

I 

”Q. When did you do that after you purchased 

it —how soon after? A. Soon after!. They 
told me they take care of everything^ be¬ 
cause I objected to buy the building that 
way. I didn’t know what the corporation 
would mean. I didn’t want to get involved 
with any mixed proposition. So he Said, 

’ What are you worrying about? We will 
take care of it’. 

i 

! 

I says, ’Will it cost me anything?’ He 
said, ’No, it won’t cost you and we ^vill 
clear it up everything. ’ I said, ’I don’t 
know. I don’t want to be mixed in on a 
corporation.’ He says, ’We will take 
care of that. ’ 

”Q. Mr. Norman Bernstein? A. Mr. Norman 
Bernstein. 

i 

’’Q. He told you not to be concerned about the 

fact that you were buying corporate stock — 

A. Yes. 
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”Q. — rather than buying the buildings? 

A. Because he dissolving right away. Yes. 

”Q. You bought the stock of this corporation. 

Is that right? A. I didn’t buy it. They 
did it that way. They want it, so I con¬ 
sidered it all right. 

”Q. I understand. Mr. Bernstein only wanted 
to sell you stock. Isn’t that right? A. I 
don’t understand. 

”Q. I say, he wanted to sell you the stock of the 
corporation. A. Yes, and I objected, be¬ 
cause I didn’t know what stock means. I 
want buildings. I don’t want no stocks. 

”Q. I understand that. You wanted the real 

estate. But he told you in order to acquire 
the real estate you had to buy the stock of 
the corporation which owned the real estate? 

A. Yes, he told me the last moment, yes. 

”Q. You then bought the stock. Is that right? 

A. Yes. 

”Q. And was the stock transferred to you? A. He 
transferred it to me and right away he’ll fix 
up to transfer to my children.” 

* * * * 

”Q. And you went into one of the apartments? 

A. Yes. Apartment 1, 1220, the only one, 
and the lady was in, we knocked on the door 
and we went in and saw it, and really, truth¬ 
fully, that was looking very nice. 

”Q. And that was the only apartment that you went 
into ? A. The only apartment. And I brought 
that up to Mr. Bernstein. ’How do I know 
what I buy? To start with, I don’t want any¬ 
thing like that because I didn’t see the building. ’ 
He says, ’The only reason we didn’t show you the 
building because quietly, it have to be so quiet¬ 
ly’. ’Otherwise, ’ I says, ’how do I know how the 
others look?’ He says, ’Every one look the 
same. Every one look the same. The only 






A. 


*■ 



» 


I 

i 

j 

i 


”Q. 

M Q. 


tt 


Q. 


♦ 


thing was fixed, recently they put the 
driveway and they put the nursery, the 
trees. The man that done the thing, tfie 
man hasn T t finished the formica tops, 'sinks 
and sprays in the kitchens, which is five or 
six, but they got the contract and they are 
going to finish. 1 But when we went dojwn to 
close the deal, he says he is not going to 
finish, to my surprise, the porcelain;; they 
were not going to fix them because they 
don T t need it. 

This was before you settled? A. This was 
before we make the papers out. 

i 


Before you signed the contract? A. Yes. 

He back out on five or six. That was'the 
last. He back out. Then I thought this way, 
as long as we have everything else, h|e stand 
back of the five or six things, I don’t mind, 

I forget about it. 

i 

i 

l 

So you decided to go ahead and sign the con¬ 
tract? A. Yes.” | 

* * i* 


It is obvious from the foregoing testimony that there are genuine 

I 

issues of material fact to be tried before a jury. It is also true that 
the portions of Plaintiff’s Deposition upon which the ^re-trial Judge 
based his Order Dismissing Plaintiff’s Amended Complaint are incon- 

j 

sistent in some respects. The Plaintiff should be giyen the opportunity, 
however, to explain her testimony at a trial of the is$ues, and the jury 


should be permitted to evaluate her testimony in its entirety. 


ORAL MOTION FOR SUMMARY JUDGMENT BEFORE 

PRE-TRIAL JUDGE 


As has been stated, the Appellees made an oral motion for summary 

judgment before the Pre-trial Judge who nevertheless dismissed the 

| 

Plaintiffs Amended Complaint on the ground that the case was one 
of injuria absque damno and that the Plaintiff had not set forth a case 

I 

I 

i 

j 

I 
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against the Defendants. There was no motion made for summary judg¬ 
ment, and if there had been, the Appellees should have presented af¬ 
fidavits tending to show there was no genuine issue of material fact. 

In all the cases cited by Appellees on the question of summary judgment 
there were affidavits presented by the moving party which overcame the 
allegations of fact stated in the Complaint and the Plaintiff failed to 
proffer evidence to be presented at a trial of the issues. In the case 
at bar the Appellant was not called upon to reply to any affidavits what¬ 
soever. The Motion was based entirely upon Plaintiffs Deposition. 
Actually, the Appellant was never given an opportunity to present the 
actual evidence intended for trial, nor was she given the opportunity 
to explain any inconsistencies in her Deposition. 

Among the cases cited by Appellees is Engl v. Aetna Life In ¬ 
surance Company, 139 F. 2d 469, which, in addition to the portions of 
the decision quoted in Appellees’ Brief, goes on to say 

’’The procedure (summary judgment) is one to 
determine whether a defense or issue formally 
stated between the parties was merely sham and 
not bona fide. Formerly this could be determined 
only on the face of the pleadings; the only essentially 
new step was to allow such a showing to be made on 
the basis of detailed affidavits. ” 

The Appellant should be granted her day in court. A motion for re¬ 
argument was made by the Appellant in which she submitted her affidavit 
explaining evidence to be presented at a trial of the issues. It also con¬ 
tained explanations for the apparent inconsistencies in her Deposition. 

The Pre-trial Judge, however, declined to consider this Motion because 
this Appeal had been taken from his judgment of dismissal, thereby 
depriving him of jurisdiction. Counsel for Appellant hereby respectfully 
submits that the Notice of Appeal was filed after the motion for re¬ 
argument had been submitted because he realized that the statutory 
period would otherwise expire. 
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i 

i 

In the appeal by Julia T. Cellini v. Edward K. Moss, decided by 

this Court on April 5, 1956, it was held that the plaintiff should have 

I 

the opportunity to question the defendant concerning his negligence 

| 

at a trial of the issues. Circuit Judge Washington, inj writing the 

i 

opinion, said 

i 

i 

’’Summary judgment is a useful device for disposing 
of meritless tort claims. But since on a trial of 
this case plaintiff may be able to elicit from defendant 
facts which defendant had a duty to observe and plain¬ 
tiff did not and which may prove plaintiffs pase, and 
since defendant’s demeanor on the stand in (testifying 
on these matters may also lead to inferences favorable 
to plaintiff, we cannot conclude that ’there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law’. Rule 
56 (c), Fed. R. Civ. P.” 

Here again there was an affidavit submitted by the defendant in 
addition to plaintiff’s deposition; whereas in the case at bar there was 
no affidavit submitted by the Defendants, and the motion was orally 
made. As for the deposition, this Court stated that it must be read 

i 

in the light most favorable to the plaintiff. 

APPELLANT SHOULD BE GIVEN LEAVE TO MODIFY 
TESTIMONY IN DEPOSITION, ADD PARTIES! PLAINTIFF, 
AMEND THE AMENDED COMPLAINT AND OTHERWISE 
CLARIFY ALL CAUSES OF ACTION 

I 

| 

Substantial justice requires that the Appellant lie permitted to 

j 

modify or explain her testimony obtained by way of deposition either 

i 

by affidavit or by testimony at a trial of the issues. Her Deposition 

I 

clearly shows that she was confused and unfamiliar \^ith the book- 
keeping transactions and records concerning the transfer of the real 
property involved. She kept insisting throughout the deposition that 

i 

it was a family affair, that the transaction involved her money, that 
the Defendants had agreed to transfer the property tcf her children 
as part of the same transaction. Appellant should hhve the opportunity 

i 

i 

i 

i 

i 

i 

i 


i 


to testify more fully at a trial and to call other witnesses to the stand 
in an effort to prove her case. 

Appellees contend the action sounds in tort. The Amended Com¬ 
plaint, however, charges specific instances of breach of contract, 
as for example, the failure to complete the replacement of formica tops 
for sinks, faucets and sprays. Appellant should be permitted to amend 
the Amended Complaint if necessary to insure complete justice. 

Appellant should be permitted to add her children as parties 
plaintiff. On August 19, 1955 this Court held in the case of The National 
Bank of Washington v. District of Columbia that a substitution of parties 
may be allowed in certain situations. We quote from that decision 

"An executor, through a mistake of law, filed a 
petition to review an assessment of District of 
Columbia inheritance tax in the District of 
Columbia Tax Court, and later, on appeal, the 
United States Court of Appeals held that the 
executor was not a proper party to prosecute 
the appeal and granted a motion to dismiss for 
lack of jurisdiction. In such a case, where the 
executor did not act illegally, fairness requires 
that the Court of Appeals allow a substitution of 
parties and allow the heir who paid the tax and for 
whom the executor acted to be substituted so that 
the case may be heard on the merits. The power 
of equity to grant relief against injustice caused 
by the rigidity of procedure is broad enough to 
afford relief in this case. To permit the substi¬ 
tution would not change the issue and to deny sub¬ 
stitution would be to deprive the heir of a review 
on the merits merely because the executor at¬ 
tempted to act for her when, as we afterward held, 
she should have acted for herself." 

In the case at bar the same ruling should apply. Appellant was 
acting on behalf of her sons and they should be brought into the pro¬ 
ceedings so that all parties may be before the Court. As in the 
National Bank of Washington case, the statute of limitations has expired 
but simple justice requires that all interested parties be granted their 
day in court. 
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THE ELEMENT OF DAMAGE 

j 

i 

Appellant fully agrees with the Appellees that ttie measure of 

i 

I 

damages, insofar as the alleged misrepresentations of the Defendants 
are concerned, will be the difference between the amount paid and the 
market value of the real property purchased. Appellant respectfully 
submits that she should be given the opportunity to prove her case 

i 

and the resultant damage. j 

i 

j 

i 

CONCLUSION 

It is respectfully concluded that the Pre-Trial Judge's Order 

Dismissing The Amended Complaint should be reversed, that the 

j 

Appellant be granted a trial of the issues, that she be permitted to 

i 

further amend her Amended Complaint, to explain hqr testimony in 

i 

the Deposition and to add her sons as parties plaintiff and to be granted 
such other relief as may be proper in the premises. I 


Respectfully submitted, 

i 

IRWIN B. LtPMAN 

I 

145 Kennedy Street 
Washington 11, D.C 

Attorney for Appellant 


i 
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NORMAN BERNSTEIN, ET AL., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLEES’ PETITION FOR REHEARING EN BANC 

Come now the appellees, by their attorneys, and respectfully 
petition this Honorable Court for a rehearing of this appeal en banc , 
insofar as the order of this Court reversed the order of the District 
Court in part and remanded this cause for appropriate proceedings 
not inconsistent with the opinion of this Court in Vasiliky C. Roumel 

v. Norman Bernstein, etal., _U.S. App. D.C. _, _ 

Fed. 2d_, decided March 14, 1957. 

ARGUMENT 

Appellees concede, as this Court has found, that the parties 
herein "appear to have dealt on the basis of selling and purchasing the 
buildings, even though as a matter of form for the convenience of the 
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i 

i 

I 


sellers the transaction was cast as a sale of stock." (Page 3 Advance 
Opinion, dated March 14, 1957). The real subject matter of the sale 

i 

i 

was the sole substantial asset of the corporation, nanqely, the apartment 

i 

buildings which it owned. This is what the parties bought and sold, even 

though ”as a matter of form” what was actually delivered to the purchaser 

i 

was the stock of the corporation. 

i 

i 

This Court, on Page 2 its opinion, referred to plaintiff’s testi- 

| 

mony on deposition to the effect that 

i 

i 

’’She was not injured as a result of the purchase of 
the stock.” 

I 

i 

If appellant was not injured as a result of the purchase of the 
stock, it follows from the fact that the purchase of stbck was only a form 
for the purchase of the buildings that she was not damaged by the purchase 
of the buildings. As the complete context of her testimony shows, she 

I 

was here referring to the substance of the transaction, not its form. 

i 

i 

The substance of the sale to her was the realty, not the stock. Her 

i 

testimony is clear that she did not resell the stock to! her sons but 
rather that the corporation was dissolved and title to j the realty vested 
in her sons and it was for this realty and not for the stock that they 

i 

i 

paid her the same price which she had originally paid for the stock. 

i 

i 

It is respectfully submitted that this Court’s statement on Pages 2 

i 

and 3 of the Advance Opinion that plaintiff’s testimony on deposition did 

I 

’’not warrant the conclusion that she suffered no damage from the whole 

I 

transaction, ” is contrary to the clear import of her testimony on deposi- 

i 

ticn taken as a whole. She obviously meant that she had sustained no 

i 

injury as a result of purchasing what, in reality, she did purchase, 

i 

namely the buildings. 

i 

Appellant Has no Standing to Claim Relief jFor 
Alleged Damages Resulting from Expenditures 
Made by Her for Repairs to the Property j 

i 

— — — --- - - — - ■ — - - - — 

I 

1 

Even if it be possible to separate the form from the substance 
of the transaction involved in this case and to say th^t expenditures 
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made for repairs after the transaction was consummated would be the 
proper subject of a claim for relief, appellant here has no standing 
with respect to the property in question to make such a claim. 

Her testimony on deposition (J. App. 8) makes it manifest that, 
when she acquired the stock, the corporation was immediately dissolved 
and title to the buildings was vested in her sons and she received from 
them the same price she had paid for the stock. Under these circum¬ 
stances it is abundantly clear that whatever expenditures, if any, 
thereafter became necessary to cure any defects found in the property 
would not be her responsibility but rather the responsibility of the 
then title owners thereof. If she alone made them, and her testimony 
on this point is not clear (J. App. 14), she was, as to the then title 
owners, a mere volunteer. Whatever her reason may have been for 
making these expenditures either in whole or in part, there is no 
showing in this record to any extent whatever that appellees in turn 
were liable to her for the amount of the expenditures. The necessity 
of a claim for this relief by the sons, or by their mother on their 
behalf, was apparently recognized by this Court in its opinion. (See footnote 3, 
Page 4, Advance Opinion.) 

It is respectfully pointed out to the Court that appellant had 
the opportunity for almost a year and a half from the time her deposi¬ 
tion was taken until the cause came on for pretrial to amend her 
complaint to include a proper statement of her claim for relief and 
such additional parties as may have been necessary for a full ad¬ 
judication of that claim. She has in other words failed to show to the 
Court any claim for relief in herself or in any other parties. Surely 
she had ample opportunity to do so and her failure to do so must be 
construed as completely justifying the action of the District Court 
in granting appellees’ motion. 
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This Court Erred in Holding that it was not i 
Impossible for Plaintiff to Establish a ClainJ 
for Relief as to (1) The Termite Condition, 
(2) The Need for Immediate and Necessary; 
Repairs, and (3) Appellees’ Breach of TheiC 
Alleged Promise to Make Good Anything 
Found Wrong with the Property 


It is respectfully submitted that in reversing th^ order of the 

j 

District Court and remanding this cause for further proceedings not 

i 

inconsistent with the Court’s opinion as to the items of (1) the termite 
condition, (2) the need for immediate and necessary repairs, and 
(3) appellees’ alleged promise to make good anything found wrong with 
the property, this Court has made a radical departure from long and 

well established rules of law governing real estate transactions. 

i 

i 

It is the general rule of law, the maxim of the Common law, that 

i 

the principle of ’’caveat emptor” applies to sales of r$al estate with 

I 

respect to the physical condition and quality of the realty sold. 

’’The doctrine of caveat emptor so far as tlfe title 
of personal property is concerned is very ifearly 
abolished, but in the law of real estate it iC still 
in full force and effect. ” 4 Williston on contracts , 

Sec. 926. Cited in Berger v. Burkoff, 200 Md. 561, 

92 A. 2d 376. 

| 

The Courts have not and should not allow this Hile to become a 

i 

shield for trickery and sharp dealing. The rule is one of necessity, 

j 

however, in commercial transactions so that buyers and sellers may 

i 

be aware of the existence of a point at which the seller’s responsibility 

i 

for disclosure ends and the requirement of prudence bn the part of the 

i 

purchaser begins. Appellees submit that the applicaiion of this rule 

j 

is apposite to the facts of this case and that its application negatives 
any right in the appellant to relief. 

By its decision this Court left open for further litigation in the 
Court below three aspects of the transaction between these parties. 
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(1) As to the termite condition it is submitted that the facts and 
the rule of law set out in Swinton v. Whitinsville Savings Bank, 

311 Mass. 677, 42 N.E. 2d 808, 141 A.L.R. 965, should 

guide the decision in the case at bar. 

The complaint in that case alleged that the defendant sold the 
plaintiff a house which the defendant knew was infested with termites, 
that the plaintiff could not readily observe the existence of such condi¬ 
tion, that, knowing this condition, the defendant falsely and fraudulently 
concealed it from the plaintiff, and that the plaintiff was put to great 
expense for repairs for the installation of termite control in order 
to prevent the loss and destruction of the house. The complaint was 
held not to state a cause of action against the vendor, the Court stating 

"So far as appears, the parties made a business deal 
at arms length. The charge is concealment and 
nothing more; and it is concealment in the simple sense 
of mere failure to reveal, with nothing to show any pe¬ 
culiar duty to speak. The characterization of the con¬ 
cealment as false and fraudulent of course adds nothing 
in the absence of further allegations of fact. Province 
Securities Corporation v. Maryland Casualty Company, 

269 Mass. 75, 92, 168 N.E. 252. 

"If this defendant is liable on this declaration every 
seller is liable who fails to disclose any nonapparent 
defect known to him in the subject of the sale which 
materially reduces its value and which the buyer 
fails to discover. Similarly it would seem that every 
buyer would be liable who fails to disclose any non¬ 
apparent virtue known to him in the subject of the 
purchase which materially enhances its value and of 
which seller is ignorant. See Goodwin v. Agassiz , 

283 Mass. 358, 186 N.E. 659. The law has not yet, 
we believe, reached a point, of imposing upon the 
frailities of human nature a standard so idealistic 
as this." 


The rule of the above case was followed in Spencer et al v. Gabriel, 
101 N.E. 2d. 369 and was cited in Benjamin Foster Company v. The 
Commonwealth, 61 N.E. 2d. 153, and in Anderson Drive-In Theatre 


Inc. v. Kirkpatrick, etal., 110 N.E. 2d 508. 
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These matters were neither argued nor discussed in the briefs in 
this appeal because counsel for both sides considered! the sole question 

i 

on appeal to be whether or not in light of plaintiff’s testimony on deposi¬ 
tion the ruling of the District Court was proper and whether or not 

I 

plaintiff had been damaged so as to establish an essential element 

i 

of her cause of action. The Court’s attention is, therefore, directed to 

that part of the deposition dealing with plaintiff’s knowledge of the termite 

i 

condition at settlement. She admitted that she was furnished a guarantee 
by one of the appellees from an exterminator for the elimination of 
termites over a five year period. In proceeding witti the settlement 
she was obviously satisfied, having been informed of the termite con¬ 
dition, to rely on the guarantee and certainly was not induced to proceed 

i 

with the contract by any false representations on the part of any one of 
the appellees in this respect. 

i 

,i 

(2) As to the need for immediate and necessary repairs the record 
before this Court fails to show that the facts about the condition of this 

i 

I 

property were not equally accessible to all parties or were not within 

fair or reasonable reach of the appellant and which ste could not dis- 

i 

cover by the exercise of reasonable diligence. The $upreme Court 

i 

stated in Shappirio v. Goldberg , 192 U.S. 232, 24 Sj Ct. 259: 

i 

’’When the means of knowledge are open and at hand, 
or furnished to the purchaser or his agentL and no ef¬ 
fort is made to prevent the party from using them, and 
especially where the purchaser undertake^ examination 
for himself, he will not be heard to say that he has been 
deceived to his injury by the misrepresentations of the 
vendor.” 

i 

It has also been stated that: 

”A party entering into a bargain is not boiimd to tell 
everything he knows to the other party, eVen if he is 
aware that the other is ignorant of the facts; a uni¬ 
lateral mistake, of itself, does not make the transaction 
voidable. ” American Law Institute, Restatement of 
Contracts, Volume 2, Section 472, Comrrient b. 
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It was incumbent upon the appellant therefore to set out in her 
complaint and prove facts which would establish a duty on the part of 
appellees to reveal to her the facts of which she now says she had no 
knowledge. The pleadings do not contain such allegations nor is there 
a basis for the establishment of such a duty anywhere in her testimony 
on deposition. These allegations cannot, therefore, be the basis of 
actionable fraud. 

(3) Finally this Court has left open for further litigation below 
appellant’s claim to damages for fraud on account of appellees’ failure 
”to make good” any defects found in the property. It is a general rule 
of fraud that such a charge cannot be predicated upon statements which 
are promissory in their nature when made and which relate to future 
actions or conduct, upon the mere failure to perform a promise — 
nonperformance of contractual obligations — or upon failure to fulfill 
an agreement to do something at a future time or to make good subse¬ 
quent conditions which have been assured. Such nonperformance alone 
has frequently been held not even to constitute evidence of fraud. 

23 Am. Jur. 799 . 

This rule was expressed in Page v. Pilot Life Insurance Company , 
192 S.C. 59, 5S.E.2d. 454, 125 A. L. R. 872, where the Court said 

”It may be concluded that the general rule is that: 

’deceit or fraudulent representation, in order to be 
actionable, must relate to existing or past facts, 
and the fact that a promise made in the course of 
negotiations is never performed does not in and of 
itself constitute nor evidence fraud. ’ Colman v. 

Stevens 124 S.C. 8, 117 S.E. 305, 307.” 

As a matter of law, therefore, appellees could not have ’’mis¬ 
represented” by ’’promising” to make good anything found wrong with 
the property. As a matter of law these allegations do not state a cause 
of action. 


I 


CONCLUSION 

| 

It is respectfully submitted that the decision of the Court in this 

case constitutes a radical departure from principles i>f law applicable 

I 

to these facts which have long been recognized here and elsewhere as 

governing the rights and liabilities of parties to real estate transactions. 

| 

Appellees do not question the propriety of construing (appellant’s complaint 
and her testimony on deposition in a light most favorible to her for the 
purposes of this appeal nor her right to her day in court if under any 

i 

legal theory she may be entitled to recovery. It is submitted, however, 
that not even under every possible favorable inference to be drawn from 
her testimony can it be said that she has been damaged as a matter of 
law, and, having failed to establish this essential element of her case, 

she has failed to make out a claim for relief. Moreover the rules of 

l 

law which are implicit in this opinion and which presumably must guide 
the Court below in any further litigation constitute a rewriting of the 
well established rules relating to real estate transactions for which 

i 

i 

there is no basis in law. 

i 

For these and other reasons more fully to be shown to this Court 
upon a hearing of this petition it is respectfully submitted that the order 
of this Court insofar as it reverses the order of the fcourt below and 

j 

remands this cause for further appropriate proceedings should be 

i 

vacated and the order of the Court below should be affirmed in its 

| 

entirety. j 

| 

Respectfully submitted, 

i 

i 

i 

LEONARD S. MELRQD 

i 

I 

I 

JOSEPH V. GARTLAJJ, JR. 

1701 K Street, nL W. 

Washington 6, D;C. 

Attorneys for Appellees 
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CERTIFICATE IN COMPLIANCE WITH RULE 26A 


We hereby certify that the foregoing petition for rehearing is pre¬ 
sented in good faith and not for delay. 

Leonard S. Melrod 

Joseph V. Gartlan, Jr. 


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing petition was mailed, 
postage prepaid, this day of 1957 to Irwin B. Lipman, Esq. 

Attorney for Appellant, 145 Kennedy Street, N. W., Washington 11, 
D.C. 


Joseph V. Gartlan, Jr. 
Attorney for Appellees 
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insofar as the order of this Court reversed the order of the District 
Court in part and remanded this cause for appropriate proceedings 
not inconsistent with the opinion of this Court in Vasiliky C. Roumel 

v. Norman Bernstein, et al., _U.S. App. D.C. _, _ 

Fed. 2d_, decided March 14, 1957. 

ARGUMENT 

Appellees concede, as this Court has found, that the parties 
herein "appear to have dealt on the basis of selling and purchasing the 
buildings, even though as a matter of form for the convenience of the 
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Court in part and remanded this cause for appropriate proceedings 
not inconsistent with the opinion of this Court in Vasiliky C. Roumel 

v. Norman Bernstein, et al., _U.S. App. D.C. _, _ 

Fed. 2d_, decided March 14, 1957. 

ARGUMENT 

Appellees concede, as this Court has found, that the parties 
herein ''appear to have dealt on the basis of selling and purchasing the 
buildings, even though as a matter of form for the convenience of the 





sellers the transaction was cast as a sale of stock." (Page 3 Advance 
Opinion, dated March 14, 1957). The real subject matter of the sale 
was the sole substantial asset of the corporation, namely, the apartment 
buildings which it owned. This is what the parties bought and sold, even 
though "as a matter of form" what was actually delivered to the purchaser 
was the stock of the corporation. 

This Court, on Page 2 its opinion, referred to plaintiffs testi¬ 
mony on deposition to the effect that 

"She was not injured as a result of the purchase of 
the stock." 

If appellant was not injured as a result of the purchase of the 
stock, it follows from the fact that the purchase of stock was only a form 
for the purchase of the buildings that she was not damaged by the purchase 
of the buildings. As the complete context of her testimony shows, she 
was here referring to the substance of the transaction, not its form. 

The substance of the sale to her was the realty, not the stock. Her 
testimony is clear that she did not resell the stock to her sons but 
rather that the corporation was dissolved and title to the realty vested 
in her sons and it was for this realty and not for the stock that they 
paid her the same price which she had originally paid for the stock. 

It is respectfully submitted that this Courf s statement on Pages 2 
and 3 of the Advance Opinion that plaintiffs testimony on deposition did 
"not warrant the conclusion that she suffered no damage from the whole 
transaction, " is contrary to the clear import of her testimony on deposi- 
ticn taken as a whole. She obviously meant that she had sustained no 
injury as a result of purchasing what, in reality, she did purchase, 
namely the buildings. 

Appellant Has no Standing to Claim Relief For 
Alleged Damages Resulting from Expenditures 
Made by Her for Repairs to the Property 

Even if it be possible to separate the form from the substance 
of the transaction involved in this case and to say that expenditures 
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made for repairs after the transaction was consummated would be the 
proper subject of a claim for relief, appellant here has no standing 
with respect to the property in question to make such a claim. 

Her testimony on deposition (J. App. 8) makes it manifest that, 
when she acquired the stock, the corporation was immediately dissolved 
and title to the buildings was vested in her sons and she received from 
them the same price she had paid for the stock. Under these circum¬ 
stances it is abundantly clear that whatever expenditures, if any, 
thereafter became necessary to cure any defects found in the property 
would not be her responsibility but rather the responsibility of the 
then title owners thereof. If she alone made them, and her testimony 
on this point is not clear (J. App. 14), she was, as to the then title 
owners, a mere volunteer. Whatever her reason may have been for 
making these expenditures either in whole or in part, there is no 
showing in this record to any extent whatever that appellees in turn 
were liable to her for the amount of the expenditures. The necessity 
of a claim for this relief by the sons, or by their mother on their 
behalf, was apparently recognized by this Court in its opinion. (See footnote 3, 
Page 4, Advance Opinion.) 

It is respectfully pointed out to the Court that appellant had 
the opportunity for almost a year and a half from the time her deposi¬ 
tion was taken until the cause came on for pretrial to amend her 
complaint to include a proper statement of her claim for relief and 
such additional parties as may have been necessary for a full ad¬ 
judication of that claim. She has in other words failed to show to the 
Court any claim for relief in herself or in any other parties. Surely 
she had ample opportunity to do so and her failure to do so must be 
construed as completely justifying the action of the District Court 
in granting appellees* motion. 
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This Court Erred in Holding that it was not 
Impossible for Plaintiff to Establish a Claim 
for Relief as to (1) The Termite Condition, 
(2) The Need for Immediate and Necessary 
Repairs, and (3) Appellees’ Breach of Their 
Alleged Promise to Make Good Anything 
Found Wrong with the Property 


It is respectfully submitted that in reversing the order of the 
District Court and remanding this cause for further proceedings not 
inconsistent with the Court’s opinion as to the items of (1) the termite 
condition, (2) the need for immediate and necessary repairs, and 
(3) appellees’ alleged promise to make good anything found wrong with 
the property, this Court has made a radical departure from long and 
well established rules of law governing real estate transactions. 

It is the general rule of law, the maxim of the common law, that 
the principle of ’’caveat emptor” applies to sales of real estate with 
respect to the physical condition and quality of the realty sold. 

’’The doctrine of caveat emptor so far as the title 
of personal property is concerned is very nearly 
abolished, but in the law of real estate it is still 
in full force and effect. ” 4 Williston on contracts , 

Sec. 926. Cited in Berger v. Burkoff, 200 Md. 561, 

92 A. 2d 376. 

The Courts have not and should not allow this rule to become a 
shield for trickery and sharp dealing. The rule is one of necessity, 
however, in commercial transactions so that buyers and sellers may 
be aware of the existence of a point at which the seller’s responsibility 
for disclosure ends and the requirement of prudence on the part of the 
purchaser begins. Appellees submit that the application of this rule 
is apposite to the facts of this case and that its application negatives 
any right in the appellant to relief. 

By its decision this Court left open for further litigation in the 
Court below three aspects of the transaction between these parties. 
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(1) As to the termite condition it is submitted that the facts and 
the rule of law set out in Swinton v. Whitinsville Savings Bank, 

311 Mass. 677, 42 N.E. 2d 8 08, 141 A.L.R. 965, should 

guide the decision in the case at bar. 

The complaint in that case alleged that the defendant sold the 
plaintiff a house which the defendant knew was infested with termites, 
that the plaintiff could not readily observe the existence of such condi¬ 
tion, that, knowing this condition, the defendant falsely and fraudulently 
concealed it from the plaintiff, and that the plaintiff was put to great 
expense for repairs for the installation of termite control in order 
to prevent the loss and destruction of the house. The complaint was 
held not to state a cause of action against the vendor, the Court stating 

"So far as appears, the parties made a business deal 
at arms length. The charge is concealment and 
nothing more; and it is concealment in the simple sense 
of mere failure to reveal, with nothing to show any pe¬ 
culiar duty to speak. The characterization of the con¬ 
cealment as false and fraudulent of course adds nothing 
in the absence of further allegations of fact. Province 
Securities Corporation v. Maryland Casualty Company, 

269 Mass. 75, 92, 168 N.E. 252. 

"If this defendant is liable on this declaration every 
seller is liable who fails to disclose any nonapparent 
defect known to him in the subject of the sale which 
materially reduces its value and which the buyer 
fails to discover. Similarly it would seem that every 
buyer would be liable who fails to disclose any non¬ 
apparent virtue known to him in the subject of the 
purchase which materially enhances its value and of 
which seller is ignorant. See Goodwin v. Agassiz , 

283 Mass. 358, 186 N.E. 659. The law has not yet, 
we believe, reached a point, of imposing upon the 
frailities of human nature a standard so idealistic 
as this." 

The rule of the above case was followed in Spencer et al v. Gabriel, 

101 N.E. 2d. 369 and was cited in Benjamin Foster Company v. The 
Commonwealth , 61 N.E. 2d. 153, and in Anderson Drive-In Theatre 
Inc, v. Kirkpatrick, et al ., 110 N.E. 2d 508. 
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These matters were neither argued nor discussed in the briefs in 
this appeal because counsel for both sides considered the sole question 
on appeal to be whether or not in light of plaintiff’s testimony on deposi¬ 
tion the ruling of the District Court was proper and whether or not 
plaintiff had been damaged so as to establish an essential element 
of her cause of action. The Court’s attention is, therefore, directed to 
that part of the deposition dealing with plaintiff’s knowledge of the termite 
condition at settlement. She admitted that she was furnished a guarantee 
by one of the appellees from an exterminator for the elimination of 
termites over a five year period. In proceeding with the settlement 
she was obviously satisfied, having been informed of the termite con¬ 
dition, to rely on the guarantee and certainly was not induced to proceed 
with the contract by any false representations on the part of any one of 
the appellees in this respect. 

(2) As to the need for immediate and necessary repairs the record 
before this Court fails to show that the facts about the condition of this 
property were not equally accessible to all parties or were not within 
fair or reasonable reach of the appellant and which she could not dis¬ 
cover by the exercise of reasonable diligence. The Supreme Court 
stated in Shappirio v. Goldberg , 192 U.S. 232, 24 S. Ct. 259: 

’’When the means of knowledge are open and at hand, 
or furnished to the purchaser or his agent, and no ef¬ 
fort is made to prevent the party from using them, and 
especially where the purchaser undertakes examination 
for himself, he will not be heard to say that he has been 
deceived to his injury by the misrepresentations of the 
vendor.” 

It has also been stated that: 

”A party entering into a bargain is not bound to tell 
everything he knows to the other party, even if he is 
aware that the other is ignorant of the facts; a uni¬ 
lateral mistake, of itself, does not make the transaction 
voidable. ” American Law Institute, Restatement of 
Contracts, Volume 2, Section 472, Comment b. 



7 


It was incumbent upon the appellant therefore to set out in her 
complaint and prove facts which would establish a duty on the part of 
appellees to reveal to her the facts of which she now says she had no 
knowledge. The pleadings do not contain such allegations nor is there 
a basis for the establishment of such a duty anywhere in her testimony 
on deposition. These allegations cannot, therefore, be the basis of 
actionable fraud. 

(3) Finally this Court has left open for further litigation below 
appellants claim to damages for fraud on account of appellees 1 failure 
"to make good" any defects found in the property. It is a general rule 
of fraud that such a charge cannot be predicated upon statements which 
are promissory in their nature when made and which relate to future 
actions or conduct, upon the mere failure to perform a promise - - 
nonperformance of contractual obligations — or upon failure to fulfill 
an agreement to do something at a future time or to make good subse¬ 
quent conditions which have been assured. Such nonperformance alone 
has frequently been held not even to constitute evidence of fraud. 

23 Am. Jur. 799 . 

This rule was expressed in Page v. Pilot Life Insurance Company , 
192 S.C. 59, 5S.E.2d. 454, 125 A.L.R. 872, where the Court said 

T lt may be concluded that the general rule is that: 

’deceit or fraudulent representation, in order to be 
actionable, must relate to existing or past facts, 
and the fact that a promise made in the course of 
negotiations is never performed does not in and of 
itself constitute nor evidence fraud. f Colman v. 

Stevens 124 S.C. 8, 117 S.E. 305, 307." 

As a matter of law, therefore, appellees could not have "mis¬ 
represented" by "promising" to make good anything found wrong with 
the property. As a matter of law these allegations do not state a cause 
of action. 





8 


CONCLUSION 

It is respectfully submitted that the decision of the Court in this 
case constitutes a radical departure from principles of law applicable 
to these facts which have long been recognized here and elsewhere as 
governing the rights and liabilities of parties to real estate transactions. 
Appellees do not question the propriety of construing appellant’s complaint 
and her testimony on deposition in a light most favorable to her for the 
purposes of this appeal nor her right to her day in court if under any 
legal theory she may be entitled to recovery. It is submitted, however, 
that not even under every possible favorable inference to be drawn from 
her testimony can it be said that she has been damaged as a matter of 
law, and, having failed to establish this essential element of her case, 
she has failed to make out a claim for relief. Moreover the rules of 
law which are implicit in this opinion and which presumably must guide 
the Court below in any further litigation constitute a rewriting of the 
well established rules relating to real estate transactions for which 
there is no basis in law. 

For these and other reasons more fully to be shown to this Court 
upon a hearing of this petition it is respectfully submitted that the order 
of this Court insofar as it reverses the order of the Court below and 
remands this cause for further appropriate proceedings should be 
vacated and the order of the Court below should be affirmed in its 
entirety. 

Respectfully submitted, 

LEONARD S. MELROD 

JOSEPH V. GARTLAN, JR. 

1701 K Street, N. W. 

Washington 6, D.C. 

Attorneys for Appellees 
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